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Intro: Post-Covid-19 Litigation  



A Coming Wave? 

Early Class and Individual Actions Regarding Exposure  
 
COVID-Related Court Closures / Tolling of Limitations Periods  

 
Harassment / Disability Discrimination Claims Down by 20% in 2020 

 
Recession or COVID-19 Litigation? 

 



Overview: Families First Coronavirus 
Response Act 



Overview of the FFCRA 

Effective: April 1 – December 31, 2020 
 
Amends the FMLA 
 
Two types of FFCRA leave  

1. Emergency Family and Medical Leave Expansion Act: 10 weeks of paid leave 
2. Emergency Paid Leave:  80 hours of paid leave 
 

Applies to employers with less than 500 employees 



Families First Coronavirus Response Act 
Division C 

Emergency Family and Medical Leave 
Expansion Act 

Division E 
Emergency Paid Leave Act 

Covered 
Employee 

• Employees working for businesses with fewer than 500 
employees 

• Must have been employed for at least 30 days prior to taking of 
leave  

All employees, regardless of how long employed 

Eligibility 

“Qualifying need related to a public health emergency” 

• employee is unable to work or telework due to a need for leave 
to care for the son or daughter under 18 of the employee if the 
school or place of care has been closed, or the childcare provider 
of such son or daughter is unavailable due to a public health 
emergency 

1.The employee is subject to a Federal, State, or local 
quarantine or isolation order related to COVID-19; 

2.The employee has been advised by a health care 
provider to self-quarantine due to concerns related 
to COVID-19; 

3.The employee is experiencing symptoms of COVID-
19 and is seeking a medical diagnosis; 

4.The employee is caring for an individual who is subject to a 
quarantine or isolation order or advised to self-quarantine by a 
health care provider; 

5.The employee is caring for a son or daughter whose school or 
care provider is closed or unavailable due to COVID-19 
precautions; and 

6.The employee is experiencing any other condition substantially 
similar to COVID-19, as specified by the U.S. Department of 
Health and Human Services (HHS). 

Leave  
• first 10 days are unpaid (use of PTO, sick leave, vacation 

optional) 
• 10 weeks of leave thereafter is paid  

• Full-time employees:  80 hours of paid leave 
• Part-time employees: average hours employee works over 2-week period  

Pay Rate 
• 2/3 of the employee's regular rate of pay 
• Calculated based on the number of hours the employee would 

otherwise be scheduled to work  

• regular rate or at the federal, state or local 
minimum wage, whichever is greater 

• 2/3 of the employee’s regular rate of pay  

Pay Maximum $200 per day, $10,000 in the aggregate $511 per day, $5,110 in the aggregate $200 per day, $2,000 in the aggregate 

Duration of 
Leave                                   12 weeks (April 1 – Dec. 31, 2020) 7 



Overview of the FFCRA 

Small Business Exemption  
1. expenses & financial obligations exceed available business revenue  

impact business operations  
 

2. employee absence because of leave = substantial risk to financial health 
/ operational capabilities of business because of employee’s specialized 
skills, knowledge of the business, or responsibilities; or  
 

3. there aren’t sufficient workers who are able, willing and qualified AND 
who will be available at the time and place needed to perform the job 
that the employee requesting the leave provides, and the performance 
of the job is needed for business to operate at a minimal capacity 

 

 



DOL’s Updated FFCRA Regulations  

In a nutshell: 
 
 August 5, 2020:  court decision challenging four key points of the DOL’s 

interpretation of the FFCRA  
 

1. need for employer consent as to intermittent leave  
2. need for advance employee notice for FFCRA leave  
3. leave for employees whose employers do not have work available for them 
4. definition of healthcare provider  

 
 September 16, 2020:  DOL issued revised FFCRA regulations  

 

 



FFCRA – Potential Litigation  

Potential claims  
 Not providing leave? 
 Denial of leave under guise of lack of work? 
 Discrimination / retaliation  
 Wages 

 

Example of case pending in the United States District Court for the District of New 
Jersey  
 Brian Spells v. Physician & Tactical Healthcare Services, LLC d/b/a Paths, LLC 



Americans with Disabilities Act of 1990  
&  

M.G.L. c. 151B 



Employee Disability (ADA) or Handicap (151B) 

 Disability or Handicap: 

 
 A physical or mental impairment that substantially limits one or more major life activities 

 
 Three-Part, Often Fact-Intensive Analysis 

 
 Includes those who are “regarded as” disabled, even if they are not 

 

 COVID Impact on Potential “High-Risk” Individuals: 

 
 Asthma; Hypertension; Pregnancy; Type 2 Diabetes; Anxiety Disorder? 

 
 Courts have discussed “heightened risks of impairment” arising from pandemic 

 

 



Essential Functions and  
Reasonable Accommodations 

 Discrimination/Failure to Accommodate Claims: 

 
 If able to perform the essential functions of his or her job with a reasonable accommodation 

 

 What is “Essential”? 
 Fundamental Job Duty 
 Implications of Job Descriptions 
 Shifting Landscape in Post-COVID Context 

 

 Employer’s Burden: Undue Hardship in Particular Circumstance 



COVID-19: Reasonable Accommodations or 
Best Practices for ALL Employees? 

 Telework 

 PPE (Masks, Gowns, Etc…) 

 Modified Schedules 

 Relocation 

 Social-Distancing Workspace Modifications 
 Office Layout / Direction of Movement, Etc… 

 Transportation Considerations 

 



Interactive Process to  
Determine Accommodation 

 Request for Accommodation Generally Triggers Duty 
 

 Process’s Purpose: To Discover Means of Reasonable Accommodation 
 

 Requires Participation of Both Parties – Employer Should Invite a Dialogue 
 Employer Can and Should Inquire: 
 About the nature of the impairment; 
 How potential accommodations will help; 
 What alternatives may also work; 
 All about what is reasonable under the particular circumstances 

 Failure to Engage can Amount to a Failure to Accommodate 

 

 



Undue Hardship 

 Undue hardship: significant difficulty or expense 

 Depends on the specific facts and circumstances in each situation 
 Hardships will vary by company and job function 

 Factors include: 
 Impact on job performance, relative to what is, in fact, essential 
 The accommodation’s nature, extent, and cost 
 Employer’s financial resources 
 EEOC: financial impact of COVID shut-downs can be relevant consideration 

 The impact on others 
 Impact on productivity and overall operation of company 
 Risks to employee and others – Relationship to “Direct Threat” 

 



Wage & Hour 



FLSA - Overview 

 The Fair Labor Standards Act (FLSA) establishes minimum wage, overtime pay, 
recordkeeping, and youth employment standards. 

 Minimum Wage: $7.25 Federal; $12.75 Massachusetts (going up to $13.50 1/1/2021) 

 Overtime: Covered nonexempt employees must receive overtime pay for hours worked 
over 40 per workweek at a rate not less than one and one-half times the regular rate of 
pay. Qualifying “exempt” employees need not be paid overtime. 

 Hours Worked: Ordinarily, hours worked includes all the time during which an employee 
is required to be on the employer’s premises, on duty, or at a prescribed workplace. 

 Recordkeeping: Employers must keep required wage and hour records, including hours 
worked each day and each workweek, basis of pay, regular rate of pay, etc. 

 Youth Employment: FLSA includes provisions designed to protect minors’ educational 
opportunities and prohibit their employment in dangerous jobs. 



FLSA – COVID Issues 

 Remote Work: Work performed away from the primary worksite, including at the 
employee’s home, is treated the same as work performed at the primary worksite for 
purposes of compensability.  In most cases, employers can satisfy their obligation to 
compensate teleworking employees by providing reasonable time-reporting procedures 
and compensating employees for all reported hours. 

 Flexible Workday: Employers that allow employees to telework with flexible hours 
during the COVID-19 emergency do not need to count as hours worked all the time 
between employees’ first and last principal activities in a workday, as long as employees 
are compensated for all hours actually worked. 

 Hazard Pay: If any employer chooses to provide “hazard pay,” it must be included in the 
calculation of regular rate of pay. 

 Avoid workers “volunteering” to assist a financially suffering business. 



FLSA – COVID Issues 

 

 Classification: During the COVID-19 emergency, otherwise-exempt employees may 
temporarily perform nonexempt duties that are required by the emergency without 
losing the exemption as long as they continue to be paid on a salary basis of least $684 
per week. 

 Pay Reduction: Generally, an employer may prospectively reduce the amount regularly 
paid to a salaried exempt employee for economic reasons related to COVID-19 without 
affecting exempt status.  Such reductions must be predetermined, and not based on the 
employer’s day-to-day or week-to-week needs, or the quantity or quality of the 
employee’s work.  The reduced salary may not be less than $684 per week. 

 Partial Workweeks: Employers must pay exempt employees their full salary when they 
have worked any part of a work week. 

 



Mass. Wage Act – Overview 

 Time of Payment: Non-exempt employees must be paid weekly or bi-weekly; exempt 
employees may be paid weekly, bi-weekly, semi-monthly, or—at the employee’s 
option—monthly.  Generally, payment is due within six days of the end of the pay period. 

 Final Paycheck: Employees voluntarily terminating employment may be paid at the next 
regular payday; employees who are laid off or fired must be paid on the day of 
discharge. 

 Unused Vacation Time: Upon termination, employees must be paid for unused accrued 
vacation time. 

 Withholding: Employers are limited as to what they may withhold from employees’ 
paychecks.   

 No “Special Contracts”: Employers cannot enter into an agreement with an employee to 
exempt the employer from any provision of the Wage Act.   



Mass. Wage Act – Overview 

 Triple Damages: A violation of the Wage Act entitles employees to automatic triple 
damages and attorney’s fees. 

 Personal Liability: The president and treasurer of a corporation and any officers or 
agents having the management of such corporation are deemed to be “employers” for 
purposes of the Wage Act, and can be held personally liable for damages.  



Mass. Wage Act – COVID Issues 

 Layoff vs. Furlough:  
 Employees who are laid off have the right to be paid all of their earned wages, including all 

accrued vacation pay, on the day they are laid off.  However, the Attorney General’s office has 
said that it will not take enforcement action for untimely payment of vacation pay if an 
employee who is being temporarily laid off voluntarily agrees to save accrued vacation for later 
use. 
 The AG's Office does not consider furloughs to be a discharge from employment for purposes 

of the Wage Act. Therefore, accrued vacation pay need not be paid out upon the date of 
furlough. 

 Financial distress will not excuse delayed payment of wages. 

 



Looking Ahead to 2021 



Looking Ahead to 2021 

 

 Mandatory COVID-19 vaccine? 

 

 Remote employees: key policies & procedures? 

  

 Employee relocations due to the flexibility of remote work? 

  

 Physical presence as an “essential function” with history of remote work?  



Helpful Resources 

 https://www.dol.gov/newsroom/releases/eta/eta20200312-0 

 https://www.dol.gov/agencies/whd/flsa/pandemic 

 https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions 

 https://www.dol.gov/agencies/whd/pandemic/ffcra-questions 

 https://www.mass.gov/guides/resources-during-covid-19  

 https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/FFCRA-
Employer_Paid_Leave_Requirements.pdf  

 

  

https://www.dol.gov/newsroom/releases/eta/eta20200312-0
https://www.dol.gov/agencies/whd/flsa/pandemic
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.mass.gov/guides/resources-during-covid-19
https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/FFCRA-Employer_Paid_Leave_Requirements.pdf
https://www.dol.gov/sites/dolgov/files/WHD/Pandemic/FFCRA-Employer_Paid_Leave_Requirements.pdf


Q & A  



 

 

This presentation is for informational purposes only and may be considered 
advertising. It does not constitute the rendering of legal, tax or professional 

advice or services. You should seek specific detailed legal advice prior to 
taking any definitive actions.  
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